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Review of Intermediate Appellate
Court Decisions in California
By JOHN W. POULOS* and BRUCE D. VAUNER#l

T HE purpose of this article is to set forth and analyze the review of
intermediate appellate court decisions (in civil cases) in California
by a higher court. No attempt has been made to engage in a discussion
of the right to appeal, as such, nor has it been attempted to present a
comprehensive discussion of appeals in general. The scope of this
article, then, is confined to the review of decisions of the intermediate
appellate courts in civil cases; and such things as the right to appeal,
the laws pertaining to appeals in general and criminal appeals are
discussed only where appropriate to the topic under consideration.
Jurisdiction to Hear and Determine Appeals
If the term appeal may be defined as the process by which an
aggrieved party' obtains review of a ruling' of a trial court' by a
reviewing court which is obliged' to hear and determine the matter
after the aggrieved party complies with the appropriate legal proce*B.A., Stanford University, 1958; LL.B. Hastings College of the Law, 1962; member,
San Diego Bar.
t B.A., University of California at Santa Barbara, 1958; LL.B. Hastings College of the
Law, 1962; member, Los Angeles Bar.
: The authors wish to acknowledge the valuable assistance given them in the preparation
of this article by William Walsh IV, 2nd year student at Loyola University School of Law.
'As to who is an aggrieved party for the purposes of an appeal, see generally, 3 WTMIN,
CALIFORNIA PROCEDURE Appeal §§ 34-37 (1954) ; 2 STANBURY, CALIFORNIA TRIAL AND APPELLATE PRACTICE Appeal § 851-56 (1958) ; 3 CAL. JuR. 2d Appeal §§ 105-39 (1952). See also
note 9 infra as to appeals from small claims, justice and municipal courts.
'The term "ruling" is here used to mean an appealable judgment or order. As to what
are appealable judgments and orders, see generally, 3 WiTKiN, CALIFORNIA PROCEDURE
Appeal §§ 9-33 (1954); 2 STANBURY, CALIFORNIA TRIAL AND APPELLATE PRACTICE Appeal
§§ 871-900 (1958); 3 CAL. Ju. 2d Appeal §§ 35-82 (1952). See also note 9 below as to
appeals from small claims, justice and municipal courts.
'The term "trial court" includes the following: the superior courts; the municipal
courts; the justice courts; and the small claims courts. It should be noted, however, that
the plaintiff cannot appeal from a ruling of the small claims court. By statute he cannot be
an aggrieved party. See CAL. CODE Civ. PRoc. § 117j.
'The term "obliged" is used to mean that the reviewing court does not have discretion
to determine whether or not they will review the ruling in question. In other words, upon
the aggrieved party's compliance with the appropriate legal procedures, the reviewing court
is under a duty to review the ruling and render a decision thereon and the aggrieved party
has a right that the reviewing court do so.
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dures,8 then there may be said to be three reviewing courts in California that have jurisdiction6 to hear and decide civil appeals. These
three courts are: the California Supreme Court,7 the district courts of
appeal,' and the superior courts.'
The term "appropriate legal procedures" has reference to the procedural rules necessary to perfect and prosecute an appeal.
'The term "jurisdiction" is here used to mean power to alter, change or create legal
relationships between persons. As is sometimes said, jurisdiction is the legal power to hear
and determine a cause. See, e.g., Crew v. Pratt, 119 Cal. 139, 51 Pac. 38 (1897).
S"The Supreme Court shall have appellate jurisdiction on appeal from the superior
courts in all cases in equity, except such as arise in municipal or justices' courts; also, in all
cases at law which involve the title or possession of real estate, or the legality of any tax,
impost, assessment, toll or municipal fine also, in all such probate matters as may be provided by law; . .. " CAL. CoNsT. art. VI, § 4. As to what are "cases in equity," see generally,
1 WITKIN, CALIFORNIA PROCEDURE Actions §§ 21-32 (1954); 1 CAL. Jut.
2d Actions § 28
(1952). As to what are cases which "involve the title or possession of real estate," see generally, 1 WITKIN, CALIFORNIA PROCEDURE Jurisdiction § 35 (1954) ; 13 CAL. Jun. 2d Courts
§ 68 (1954). As to what are cases which involve "the legality of any tax, impost, assessment,
toll or municipal fine," see generally, 1 WITKIN, CALIFORNIA PROCEDURE Jurisdiction § 34
(1954) ; 13 CAL Jun. 2d Courts § 69 (1954). As to "such probate matters as may be provided by law," see generally, 3 CAL. Jun 2d Appeal and Error §§ 72-82 (1952).
8 "The District Courts of Appeal shall have appellate jurisdiction on appeal from the
superior courts (except in cases in which appellate jurisdiction is given to the Supreme
Court) in all cases at law in which the superior courts are given original jurisdiction; also,
in all cases of forcible or unlawful entry or detainer (except such as arise in municipal, or
in justices' or other inferior courts) ; in proceedings in insolvency; in actions to prevent or
abate a nuisance; in proceedings of mandamus, certiorari, prohibition, usurpation of office,
removal from office, contesting elections, eminent domain, and in such other special proceedings as may be provided by law; . . ." CAL. CONST. art. VI, § 4b. An examination of the
authorities cited in note 7 supra in connection with the foregoing constitutional provision
leads one to generalize that the entire jurisdiction to hear and decide appeals involving
"equity cases" appealed from the superior court is in the supreme court with the apparent
exception of actions to prevent or abate a nuisance, which are generally considered to be of
an "equitable" nature (see generally, 1 WITKIN, CALIFORNIA PROCEDURE Actions § 25
(1954)); and that the entire jurisdiction to hear and decide appeals involving "cases at
law" appealed from the superior court is in the district courts of appeal with the three
exceptions of title or possession of land, tax, and probate matters; and further that the
district courts have jurisdiction to hear and decide all "special proceedings" with the
exception of "probate matters" noted above. See generally, 1 WiTKiN, CALIFORNIA PROCEDURE
Courts § 114 (1954).
9
"The superior courts shall have appellate jurisdiction in such cases arising in municipal
and in justices' and other inferior courts in their respective counties or cities and counties
as may be prescribed by law. .. ." CAL. CONST. art. VI, § 5.
(a) Appeals from small claims court: "[T]he judgment of said court shall be conclusive upon the plaintiff. If the defendant is dissatisfied, he may, -within 30 days after the date
of entry of the judgment, appeal to the superior court of the county in which said court is
held... ." CAL. CODE CIV. PROC. § 117j.
All appeals from the small claims court are taken to the superior court for a trial de
novo. When an appeal is taken, the judgment of the small claims court is automatically
vacated and the superior court acquires jurisdiction to try the case de novo. See, Prudential
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All appeals from municipal, justice and small claims courts are
heard and decided by the superior court.'" In every county and city
and county which has a municipal court, there is established an
appellate department of the superior court which hears and decides
all appeals from the municipal courts, and such appeals from the
justice courts within that county or city and county as do not require
a trial de novo." If the appeal requires a trial de novo, it is heard
by the superior court and not by the appellate department of the
Ins. Co. v. Small Claims Court, 76 Cal. App. 24 379, 173 P.2d 38 (1946) ; Los Angeles Bond
& Securities Co. v. Superior Court, 1 Cal. App. 2d 634, 37 P.2d 159 (1954). See also, Mendoza
v. Small Claims Court, 49 Cal. 2d 668, 321 P.2d 9 (1958).
As to the procedure in perfecting and prosecuting an appeal from the small claims
court, see generally, I WITKIN, CALIFORNIA PRocEDURE Courts §§ 106-107; CAL. CODE Civ.
POC.§§ 117j-ll and 117n.
(b) Appeals from justice court: "Any party dissatisfied with the judgment rendered in
a civil action in a justice court, may appeal therefrom to the superior court of the county,
at any time within 30 days after notice of the rendition of the judgment...." CAL. CODE
CiV. PROC. § 974.
"Any party dissatisfied with any special order made after judgment in a civil action, in
a justice court, may appeal therefrom in the manner provided in the preceding section...
CAL. CODE Civ. PROC. § 975.
"When a party appeals to the superior court on questions of fact, or on questions of
both law and fact, no statement need be made, but the action or hearing on the order made
after judgment must be tried or heard anew in the superior court." CAL. CODE Ci. PROC.
§ 976.
As to the procedure in perfecting and prosecuting an appeal from the justice court, see
generally, 1 WITKIN, CALIFORNIA PROCEDURE Courts § 116 (1954) ; 3 WITKIN, CALIFORNIA
PROCEDURE Appeal § 7 (1954); CAL. CODE CiV. PROC. §§ 973-82. For further discussion
and forms, see, 1 OWENS, FoR s AND SUGGESTIONS FOR CALIFORNIA PRACTICE 562-76b (4th
ed. 1958).
(c) Appeals from municipal court: "(a) There is an appellate department of the superior court in every county and city and county which has one or more municipal courts....
"(g) Every appellate department under this section shall have jurisdiction on appeal
from the municipal and justice courts within the county or city and county in all cases in
which an appeal may be taken to the superior court as is now or may hereafter be provided
by law, except such appeals as require a retrial in the superior court ... " CAL. CODE Civ.
PROC.

§ 77.

As to the procedure in perfecting and prosecuting an appeal from the municipal court

to the appellate department of the superior court, see generally, 1 WITKIN, CALIFORNIA PROCEDuRE Courts § 117 (1954) ; 3 WITKIN, CALIFORNIA PROCEDURE Appeal § 6 (1954) ; 2 STAN§§ 1211-16 (1958) ; CAL. RULES ON APPEAL
101-11 and 121-44; CAL. CODE CiV. PROC. §§ 983-88. For further discussion and forms, see,
1 OWENS, FORMS AND SUGGESTIONS FOR CALIFORNIA PRACTICE 578-84, 591e-j (4th ed. 1958).
"0See note 9 supra.
" "The Legislature may, in addition to any other appellate jurisdiction of the superior
courts, also proivde for the establishment of appellate departments of the superior court in
any county or city and county wherein any municipal court is established, and for the constitution, regulation, jurisdiction, government and procedure of such appellate departments.
.." CAL. CONST. art. VI, § 5; CAL. CODE CiV. PROC. § 77; note 9 supra.
BURY, CALIFORNIA TRIAL AND APPELLATE PRACTICE
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superior court."2 All appeals from small claims courts and justice
courts in counties which do not have a municipal court are heard and
decided by the superior court of that county.'"
Appeals from the superior courts are within the original appellate
jurisdiction of either the supreme court or the district courts of
appeal, depending upon the type of ruling which is sought to be
reviewed.' 5 Thus, assuming that a particular appeal from a ruling of
a superior court is within the original appellate jurisdiction of the
California Supreme Court and there is no federal question" involved,
the only review of that decision would be by the supreme court upon
the appeal, unless the supreme court granted a rehearing.'"
V However, the California constitution gives the supreme court the
power to transfer any case which is within its original appellate
jurisdiction to the district courts of appeal,'" and it grants to the
district courts jurisdiction to hear and determine such matters.'" It
is the long established practice of the supreme court to transfer
practically all cases within its original appellate jurisdiction to the
district courts.2 " Thus, as a practical matter, nearly all appeals from
"CAL.

CODE

CIV. PROc. § 976; notes 9 and 11 supra.
117n, 976, 980a.

13

CAL. CODE Clv. PRoc. §§ 77, 117j, 117jj,

14

The term "original appellate jurisdiction" has reference to the jurisdiction conferred

upon the reviewing court by the California constitution to hear and decide the particular
appeal in the first instance, rather than jurisdiction to hear and determine if the appeal is
transferred to the particular reviewing court from a reviewing court which had jurisdiction
in the first instance over the matter.
1 See notes 7 and 8 supra.
18 The presence of a federal question would, of course, allow review by the United States
Supreme Court, cet. par.
"CAL.
18

RULES ON APPEAL

27.

"The Supreme Court may order any case:

district court of appeal for decision;
1"

..

."

i) in the Supreme Court transferred to a

CAL. CONST.

art. VI, § 4c.

"The said courts shall also have appellate jurisdiction in all cases, matters, and pro-

ceedings pending before the Supreme Court which shall be ordered by the Supreme Court
to be transferred to a District Court of Appeal for hearing and decision ... " CAL. CONST.
art. VI, § 4b.
"oThe only civil cases that the supreme court takes under its original appellate jurisdiction are: (a) cases which involve matters of such public importance or urgency as to warrant
immediate consideration by the supreme court, and (b) cases which involve questions similar
to those raised in cases already pending before the court. Rules of Procedure for the Supreme Court, February 23, 1950; Transfer of Original Proceedings by State Supreme Court,
25 CAL. S. BAR J. 137 (1950). See also, Holt v. Superior Court, 100 Cal. App. 2d 403, 223
P.2d 881 (1950).
"However, since 1940 the Supreme Court has transferred nearly all cases of which it
had primary appellate jurisdiction to the district courts of appeal. . . ." Hon. Phil S. Gibson,
The California Constitution and Its Judicial Article, 29 So. CAL. L. REv. 389, 394 (1956).

REVIEW OF APPELLATE COURT DECISIONS
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the superior court are heard by the district courts.2 1 Once an appeal
within the original jurisdiction of the supreme court is transferred2 2
to a district court, it is treated in the same manner as an appeal within
its original appellate jurisdiction" and thus is subject to "discretionary"2' 4 review by the supreme court, as discussed below.
While appeals in California are thus generally heard and determined by either the district courts 25 or the superior courts, 6 the California Supreme Court and the district courts have the power, under
the circumstances discussed below, to review the decision on an appeal
rendered by the court which originally heard and determined the
appeal.
Review by the Supreme Court
The California Supreme Court, in the first case which involved a
consideration of the power of the supreme court to transfer cases from
the district court itself, found that this constitutional scheme had two
objects:
One object of the constitutional scheme was to enable the supreme

court to distribute the work in hand among the several courts having
appellate jurisdiction in such a manner as to give to each, as nearly as
possible, its due share, keep all of them continuously supplied, and thereby secure a speedy disposition of pending cases. For this purpose the
power of this court to transfer any case of any character from one of

these courts to another, or to the supreme court itself, is made absolute, and does not at all depend on the character of the case, or on the
class of cases over which original appellate jurisdiction is given to the
particular court. This court may exercise this power for this purpose
without the assignment of any reason, or the existence of any reason
other than its own discretion.
2

CAL.

See Hon. Phil. S. Gibson, The CaliforniaConstitution and Its Judicial Article, 29 So.

L. REv. 389, 394 (1956).

"The transfer of cases from the Supreme Court to a District Court of Appeal, or from
a District Court of Appeal to the Supreme Court, or from one District Court of Appeal to
2"

another, or from one division thereof to another, may be made only on order of the Supreme
Court. . . .: CAL. RurEs ON APPEAL 20. For a discussion of this rule, see Witkin, New
Rules on Appeal, 17 So. CAL. L. REv. 232 (1944).
2" Holt v. Superior Court, 100 Cal. App. 2d 403, 223 P.2d 881 (1950).
"The term "discretionary" is used as the opposite of the phrase "as of right" and connotes that the reviewing court reviews the ruling in question only when, in its discretion, it
determines that it will do so. Whenever the reviewing court has discretion as to whether or
not it will review a particular ruling, it is not an "appeal" as we have defined the term above.
"' See note 20 supra.
" See note 9 supra.
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Another object doubtless was to enable this court, in its discretion,
to supervise and control the opinions of the several district courts of appeal, each of which is acting concurrently and independently of the
others, and by such supervision to endeavor to secure harmony and uniformity in the decisions, their conformity to the settled rules and principles of law, a uniform rule of decision throughout the state, a correct
and uniform construction of the constitution, statutes, and charters,
and, in some instances a final decision by the court of last resort of
some doubtful or disputed question of law. These two objects cover the
27
entire scope of the power.
Also, the existence of this power does not create a right of appeal
to the supreme court from the district court of appeal:
The existence of this power and its exercise for the purposes last
stated do not give a right of appeal from the district courts of appeal to
the supreme court, nor anything which is in legal effect equivalent
thereto. The language of the constitution, as amended, does not provide
for such an appeal ....
This is rendered clearer by the language of the
subsequent clause giving power of transfer. It gives the power without
requiring any proceeding, notice, or petition to invoke it. In case of
transfers before a decision by the district court it would be necessarily
the original appeal only which was to be heard and decided by the
subsequent clause giving power of transfer. It gives the power without
not yet decided, and those already decided but not yet become final by
lapse of time,-and as there is no distinction made between them, the
appeal to be heard must be the same in the one case as in the other.
This distinction is important in its results. For it follows that the
parties have no right to insist upon the exercise of this power. They
may petition for it, but the action of this court in any case is purely
discretionary, and to be taken for the accomplishment of the objects
above stated. The district courts of appeal are established for the purpose of ascertaining and enforcing, according to the rules of law, the
particular right of each case committed to their arbitrament. The state
has done its full duty in providing appellate relief for its citizens when
it has provided one court to which an appeal may be taken as of right.
There is no abstract or inherent right in every citizen to take every case
to the highest court. "8
" People v. Davis, 147 Cal. 346, 347-48, 81 Pac. 718, 719 (1905). See also, Cole v. Rush,
45 Cal. 2d 345, 289 P.2d 450 (1955) ; Matter of Zany, 164 Cal. 724 (1913). As to the discretion of the district court of appeal to review matters on appeal to the superior court from
the municipal, justice and small claims courts, see note 142 infra.
2 People v. Davis, supra note 27, at 348-49, 81 Pac. at 719-20 (1905).
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Appeals Prior to Decision in The District Court of Appeal
As we have seen above, practically all civil appeals from the
superior courts are heard by the district courts of appeal. However,
the California constitution empowers the supreme court to transfer any
case pending in the district courts to itself for hearing prior to decision
in the district courts.29 This power is completely discretionary with
the supreme court and is initiated by its own motion and not by one
of the parties to the appeal."0
When a case is transferred to the supreme court on its own motion
from a district court, it is removed from the jurisdiction of the district
court and is before the supreme court as if it were within its original
appellate jurisdiction. 3 The procedural effect of such a transfer is
to have the appeal determined by the supreme court as if it were a
matter within its own original appellate jurisdiction which had not
been transferred to a district court for decision and hearing.3 2
Thus, although the supreme court generally transfers all appeals
within its original appellate jurisdiction to the district courts, all
appeals which are within the original jurisdiction of the district courts
are subject to being transferred to the supreme court on its own motion.
Appeal From Municipal, Justice and Small Claims Courts
Under the new procedure discussed below for the discretionary
review by the district courts of appeal of appellate decisions of the
superior court resulting from appeals from municipal, justice and
small claims courts,3" the superior court may certify the appeal to
2""[T]he said court shall also have appellate jurisdiction in all cases, matters and proceedings pending before a District Court of Appeal, which shall be ordered by the Supreme
Court to be transferred to itself for hearing and decision, as hereinafter provided. . . ." CAL.
CONsT. art. VI, § 4.

"The Supreme Court may order any case in a district court of appeal transferred to it

for decision. An order under this section may be made before decision by the district court
of appeal or thereafter up to the time such decision becomes final as provided by rule of the

Judicial Council." CAL. Co NsT. art. VI, § 4d. (Emphasis added.)
"oSee notes 26 and 27 supra; this power has occasionally been used to bring related or

similar cases together for consideration by the same court and to obtain a prompt and controlling decision by the supreme court in cases of public importance or for other reasons.
See Witkin, New Rules on Appeal, 17 So. CAL. L. Rev. 232, 236 (1944) ; Note, The Effect
of Transfer of Cases From the District Courts of Appeal to The Supreme Court of California,
31 So. CAL. L. REv. 87 (1957).
" See, e.g., Moran v. District Court of Appeal, 15 Cal. 2d 527, 102 P.2d 1079 (1940).
"Ibid.
""The district courts of appeal shall have appellate jurisdiction on appeal in all cases
within the original jurisdiction of the municipal and justice courts, to the extent and in the
manner provided by law." CAL. Co NsT. art. VI, § 4e. The small claims court is not a separate
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a district court either before or after the superior court renders a
decision on the appeal.3 4 If the district court exercises its discretion
to hear the case," quite clearly it is then "in" 3 the district court and
is subject to being transferred to the supreme court on its own motion
prior to decision, in accordance with the foregoing principles."a
Thus if the superior court certifies the appeal to the district court
without rendering a decision, and the district court exercises its discretion and determines to hear and decide the matter, the supreme court
on its own motion could transfer the case to itself. In this manner it
is possible for an appeal from a justice court"8 to be determined in
the first instance by the California Supreme Court. a"
Suppose that if either before or after a decision on an appeal from
a municipal, justice or small claims court is rendered in the superior
court, the superior court certifies the case to a district court and the
district court exercises its discretion and denies the transfer. As seen
below, the order denying transfer becomes final as to the district court
upon the filing of the order 40 and a petition for a hearing of the case
in the supreme court cannot be filed if the district court declines to
transfer the case to itself.4 1
It becomes important, then, whether the case is "in" the district
court of appeal, thus enabling the supreme court to order a transfer
of the case to itself upon its own motion, even though the order denying
a transfer is final as to the district court. The California constitution
court of justice in the sense that courts are ordinarily constituted, but it is the municipal
court or the justice court, as the case may be, exercising limited jurisdiction within an informal procedural context. When the judges of these courts are sitting in the exercise of
their limited jurisdiction, they are known and referred to as the small claims court. CAL.
CODE CIV. PROC. § 117; Hughes v. Municipal Court, 200 Cal. 215, 252 Pac. 575 (1926);
Pacific Dry Goods Co. v. Superior Court, 9 Cal. App. 2d 707, 51 P.2d 180 (1935). See also,
Leuschen v. Small Claims Court, 191 Cal. 133, 215 Pac. 391 (1923) ; Prudential Ins. Co. v.
Small Claims Court, 76 Cal. App. 2d 379, 173 P.2d 38 (1946).
,See note 110 infra.
"See note 27 supra.
" See note 28 supra.
See notes 147, 148 infra.
"This assumes that it is such an appeal from the justice court as does not require a

trial de novo in the superior court; for in that event it would be necessary for there to be a
decision on the appeal in the superior court.
"As noted below, the district court of appeal has 20 days after the record on transfer is
filed in which to order a transfer on certification. If an order is not made within that time,
the transfer is denied by operation of law.
" See note 51 infra. If the transfer is denied by operation of law as a result of lapse of
time, the matter would be final as to the district court of appeal upon the expiration of the
last day to order a transfer. See note 122 infra.
41 See note 58 infra.
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gives broad powers to the supreme court with respect to transfers to
itself of cases in the district courts.
It would not be surprising to
find that the constitution would be interpreted as giving the supreme
court power to transfer such a case to itself at any time prior to it
becoming final as to the supreme court. 3 This power could be explained
either upon the theory that the case was "in" the district court until
it became final as to the supreme court, or upon the theory that the
denial of the transfer was a "decision" of the district court, thus
allowing transfer under the rules hereafter to be discussed.
Appeals After Decision in the District Court of Appeal
It is the general rule that all appeals from the superior court are
heard by the district courts of appeal. 4 It is only the extraordinary 6
appeal within the original appellate jurisdiction of the supreme court
which is heard by the supreme court rather than transferred to the
district courts. It is also only the extraordinary case which is transferred from the district court to the supreme court upon the supreme
court's own motion, prior to decision in the district court.4 6 Therefore,
almost all appeals 4 in civil cases from rulings " of the superior court
are heard and determined, if at all, by the supreme court after decision
in the district courts.
As seen above, the California constitution empowers the supreme
court to transfer to itself any case in a district court at any stage in
the proceedings, including after decision in the District Court.49 But
the power of the supreme court to transfer a case to itself is circumscribed by the concept of "finality" 50 of the decision of the district
respect
court. The concept of finality has a dual aspect: finality with
52
court.
supreme
the
to
as
finality
and
courts;1
to the district
Generally, in reference to decisions rendered on appeals, the decision is final as to the district court of appeals thirty days after the
2 See note 29 supra.

" See note 51 infra.
" See notes 21, 29 supra.

"See note 20 supra.
"See note 30 supra.
"See notes 1-5 supra.
4 See note 2 supra.

"See note 29 supra.
"CAL. CONST. art. VI, § 4d;
52

CAL. RULES ON APPEAL

RULES ON APPEAL 24(a).
CAL. RULES ON APPEAL 28(a).

"CAL.

28(a).
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filing of the decision of the court with the court clerk. However, a
decision by the district court denying a transfer to itself after certification by the superior court in a case within the original jurisdiction
of a municipal, justice or small claims court becomes final immediately
after filing of the decision with the clerk of the court."
Any such decision becomes final as to the supreme court thirty
days after the decision became final as to the district court, except
that within the thirty day period of finality (as to the supreme court)
the supreme court may for good cause extend the time within which to
transfer a case to itself, not to exceed an additional thirty days.5"
The supreme court may exercise its discretion and transfer a case
to itself after decision in the district court either upon its own motion
or after a petition for hearing has been filed by an aggrieved party
requesting the supreme court to do so."
Transfer Upon Motion of the Supreme Court
The supreme court rarely exercises the power to transfer a case
to itself after decision in the district court of appeal. The exercise of
this power has been invoked mainly to enable it to hear and determine
a matter which has been presented to the court by virtue of an unaubeen
thorized or belated petition for hearing.5" It has occasionally
5
invoked to correct an erroneous ruling by a district court. 7
Petitions for Hearing by the Supreme Court
Practically all cases which are ordered transferred to the supreme
court after decision in the district courts of appeal are transferred
after a petition for hearing has been filed requesting the supreme
court to exercise its discretion and pointing out why it should do so.
The "petition for hearing" is the method by which an aggrieved party
to an appeal, who is dissatisfied with the decision of the district court,
seeks to induce the supreme court to exercise its discretion and transfer
the case to itself. The procedure and the form of the petition are
governed by rule 28, Rules on Appeal.5"
"' See note 51 supra.
"' See note 52 supra.
" See note 48 supra.
"' 3 WITKIN, CALIFORNIA PROCEDURE Appeal § 205 (1954).
" See, e.g., Ponce v. Marr, 47 Cal. 2d 159, 301 P.2d 837 (1956).
"8See generally, 3 WITKIN, CALIFORNIA PROCEDURE Appeal §§ 148-152, 208 (1954). For
a form of an appellate brief used in the California District Court of Appeal, see, APPLEmIAN,
APPROVED APPELLATE BRIEFS 252-264 (1958). As to the petition for hearing itself, see 2 CALIFORNA FoRms OF PLEADING AND PRACTICE (1963).
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The grounds upon which the supreme court will order a case to be
transferred to itself upon petition for hearing after decision by the
district court of appeal are set forth in rule 29(a) of the Rules on
Appeal as follows:
A hearing in the Supreme Court after decision by a District
Court of Appeal will be ordered (1) where it appears necessary to
secure uniformity of decision or the settlement of important questions
of law; (2) where the District Court of Appeal was without jurisdiction of the cause; or (3) where, because of disqualification or other
reason, the decision of the District Court of Appeal lacks the concurrence of the required majority of qualified justices.'sa
The second ground is specific and applies regardless of the decision
of the district court. As noted above,59 the supreme court has original
appellate jurisdiction in certain classes of cases appealed from the
superior courts. If an aggrieved party appeals such a case to a district
court, a decision by that court would be void for lack of jurisdiction.
But the supreme court may order a transfer of the case to itself,
and then a retransfer to the district court for hearing and determination."° The district court may then merely refile its original opinion.
The supreme court may, on the other hand, retain the case for decision
by adopting as its own the opinion of the district court, or merely write
a new opinion without a hearing in the supreme court. Finally, the
supreme court may proceed to hearing and determination as in any
other case where it grants a hearing after decision in the district
courts.6 1

The third ground for a hearing in the supreme court is also specific
and exists without reference to the decision of the district court. It
would appear that if there were no qualified majority of justices, a
decision would be void for lack of jurisdiction, and the supreme
court could transfer the case to itself and treat it in much the same
manner as if it were within the second ground discussed above.
The first ground, "where it appears necessary to secure uniformity
of decision or the settlement of important questions of law,"6 3 inquires
"t

CAL. RULES ON APPEAL 29(a).

See notes 7, 8 supra.
o See note 18 supra.
81 3 WITKIN, CALIFORNIA PROCEDURE Appeal § 206 (1954) and cases cited therein.
e'"[T]he concurrence of two justices shall be necessary to pronounce a judgment...
'

CAL. CONsT. art. VI, § 4a.
" This language of rule 29 is a paraphrase of the language used by the supreme court
in People v. Davis, 147 Cal. 346, 348, 81 Pac. 718, 719 (1905), in discussing the second
object of the power of the supreme court to transfer a case to itself for hearing and determination. The language used in this case is quoted at note 27 supra.
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into the nature of the decision rendered by the district court, rather
than the type of case which was purportedly decided or the makeup of
the court which decided it. It appears that almost all petitions for
hearing are based upon this first ground. 4
Uniformity of Decision
Since there are several6 5 district courts of appeal acting concurrently and independently of each other, it is inevitable that conflicting
decisions sometimes result. One district court is not bound by the
decisions of another, and if one court feels that the prior decision of
another district court was not well taken, a conflicting decision is
practically inescapable. In order to promote a uniform rule of law
throughout the state, the supreme court was granted the power to
transfer matters to itself for hearing and determination. 6 Accordingly,
this ground has been assigned as a reason for the supreme court
granting a hearing upon petition.6"
Of course, the degree of possible conflict among cases is quite
varied. The most extreme example is that of two cases with identical
facts which are decided with the exact opposite result. But generally
few cases are found which are so clearly in conflict with one another.
The more usual situation is a latent type of conflict in which elucidation
is required to establish that a conflict actually exists between the case
in question and an existing precedent.
If the decision of the district court is in conflict with other district
court decisions, this aspect of the case should be clearly and concisely
set forth in the petition for hearing.
The Settlement of Important Questions of Law
While the phrase "uniformity of decision" is not without ambiguity,
6

As seen above, the second and third grounds are narrowly confined to a specific jurisdictional topic and do not inquire into the nature of the decision rendered by the district
court of appeal.
VI There are currently five district courts of appeal in California and at the time article
VI, § 4a was promulgated there were three.
" People v. Davis, 147 Cal. 346, 81 Pac. 718 (1905) ; In re Wells, 174 Cal. 467, 163 Pac.
657 (1917) ; see note 63 supra.
67 It may be observed, as will be discussed later, that while as a general rule the supreme
court only grants a hearing when the ground for hearing appears upon the face of the decision rendered by the district court of appeal, the fact that a decision rendered by one district
court of appeal is in direct conflict with that of another will not appear upon the face of the
decision if that phrase means that the opinion is to be read "in a vacuum"; manifestly the
phrase does not so require. See note 75 inIra.
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the identification of an "important question of law"6 is, except in
those few instances where "everybody knows," almost an impossibility.
The cases decided by the supreme court after decisions in the district
courts of appeal, in which there does not appear to be conflict between
decisions of the various district courts, indicate that an "important
question of law" is what the California Supreme Court thinks it is at
the particular time in question.
An exhaustive review of all cases decided by the district courts
for the years 194969 and 195070 was made by the writers of two
student notes in the Stanford Law Review. Each case was then followed
to determine if it became final or if the supreme court granted a hearing. In the latter instance, the case was carefully analyzed to determine
the basis upon which the supreme court granted the hearing. This was
done by contrasting such cases with the cases in which a hearing was
denied." As a result of the study of the 1949 cases, three conclusions
were drawn: (1) a hearing is granted almost exclusively because the
supreme court disagrees with either the reasoning or the holding of
the district court of appeal; (2) the novelty of the point involved is
unimportant in obtaining a hearing; and, (3) the presence or absence
in the petitioner's case of factors recurring in cases granted hearings
may indicate to the petitioner his chances of success. 72
But after the completion of the study of the 1950 cases, it was
concluded that the supreme court's disagreement with the reasoning
or holding of the district court was not as significant as originally
thought. Also it was found that the novelty of the question presented
was somewhat more important than was originally concluded. Finally,
the 1950 statistics did not support the hypothesis that the presence or
absence in the petitioner's case, of factors recurring in cases granted
hearings may indicate his chances of success." The following recommendations were made:
To take advantage of any possibilities outside of disagreement
it is a good idea to point out to the Court conflicts between the
district courts, novel questions which will settle potentially litigious
areas of the law, and lower court triflings with Supreme Court precedent. Present your case so that if there has been an injustice as a
8 See note 66 supra.

" Note, To Hear or Not to Hear: A Question for the CaliforniaSupreme Court, 3
L. Rzv. 243 (1951).

70Note, To Hear or Not to Hear: II, 4 STAN. L. REV. 392 (1952).
"' See note 69 supra, at 246.
72 See note 69 supra.
" See note 70 supra.

STAN.
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result of the legal process it will be readily apparent. In addition,
point out important questions of law, questions which involve the
judiciary in its function as a social-stabilizing device. For example,
a question such as the right to a jury trial in a suit for forfeiture of
one's property. And finally, prepare your petition in such a manner
that you say no more than is absolutely necessary. Remember the
need for brevity. 74

The Ground for Hearing Must Appear Upon the Face of the Opinion
The rule that the ground of error or other reason for granting a
hearing in the supreme court must appear upon the face of the opinion"m
of the district court of appeal was established in the leading case of
People v. Davis." The corollary of the rule is that the supreme court
will not, except as noted below, examine the record and briefs filed in
the district court in order to ascertain a ground for granting a hearing."
Its inquiry is limited to the opinion written by the district court together
with the petition for hearing and the answer to the petition for hearing,
if an answer is filed.78 However, the harshness of the rule led to the
"' See note 70 supra,at 400.
" The phrase "upon the face of the complaint," of necessity, must mean that the ground
for granting the hearing is apparent from a reading of the opinion of the district court of
appeal in the light of the law which presently exists or, in the eyes of the supreme court,
should exist. It cannot mean that the ground for granting the hearing must appear from a
reading of the opinion in vacuo, for in many instances one can ascertain error only by looking to a body of established law which is not set forth in the decision. Simply, it means that
the supreme court will not look into the record to ascertain if a ground for hearing exists,
but it will confine its inquiry to a reading of the opinion of the district court of appeal.
Counsel for petitioner should thus direct his attention to the opinion of the disrict court of
appeal and not attempt to establish a ground for hearing by arguing from the record.
71147 Cal. 346, 81 Pac. 718 (1905). "The district courts must be deemed competent to
the task of correctly ascertaining the facts from the records before them in each case decided
therein, and they should be held solely responsible to that extent for their judgments.
At the time this constitutional amendment was put forward and adopted this court had
been for years unable to dispose of the business before it as fast as it accumulated, and the
cases were decided from two to three years after the appeals were filed. The same condition
still exists, and must exist for several years more. The amendment was adopted chiefly for
the purpose of affording a remedy for this evil. If this court shall now adopt the policy of
inquiring into the facts of each case in that court, we would be required to examine minutely
the records and briefs of each case there decided in which our intervention was invoked, to
ascertain whether or not the facts involved were accurately stated and considered in the
opinion of that court. This would involve this court in a vast amount of additional labor,
and would in great measure defeat the object which the amendment was intended to secure."
People v. Davis, 147 Cal. 346, 349, 81 Pac. 718, 720 (1905).
77 People v. Davis, supra note 76; Rockridge Place Co. v. City Council, 178 Cal. 58, 172
Pac. 1110 (1918) ; Burke v. Maze, 10 Cal. App. 206, 101 Pac. 438 (1909).
711Ibid.
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creation of two exceptions where the supreme court would examine
the record: (1) if the case was within the original appellate jurisdiction
of the supreme court and it was transferred to the district court for
hearing and decision;" and (2) if the case was not an appeal, but
was within the original jurisdiction of the district court and a petition
for hearing was granted."0 Criticism that the two exceptions were
illogical resulted in the following scheme set forth in the new Rules
on Appeal:
On petition for hearing the Supreme Court will not examine the
record for error, or inquire into the correctness of the facts stated in
the opinion unless the petition shows: (1) That material facts were
omitted from or incorrectly stated in the opinion of the District Court
of Appeal and that the alleged omission or other inaccuracy was set
forth in a petition for rehearing and not corrected by the District

Court of Appeal; or (2) that substantial legal issues raised in the
briefs were not considered in the opinion, and that the failure to
consider them was set forth in a petition for rehearing.81

Under this rule, as under the old rule, the ground for granting
the hearing must appear upon the face of the district court opinion.
However, the new rule abrogates the two exceptions created by the
case law whereby the supreme court would examine the record if the
matter were first drawn to the attention of the district court by way
of a petition for rehearing. 2
It would therefore seem that the following admonition by the
supreme court to the California Bar is yet appropriate:
The petition for a rehearing of this cause, like many similar petitions
recently filed, indicates that this distinction is not generally understood
by members of the bar; for counsel bases a long and ingenious argument, supported by numerous authorities, upon facts which he contends
are disclosed by the record, but which are not shown by the opinion.
For the reasons very fully stated in the case of the People v. Davis,
147 Cal. 346, . . . we cannot enter upon the investigation to which
he invites us, and we think it not inappropriate to suggest to members
of the bar that they engage in a fruitless labor in petitioning for a
rehearing in this court of a cause properly appealed to a district court
of appeal upon a statement of facts contrary to, or outside of, the case
stated in the opinion of that court.8 3

" Burke v. Maze, 10 Cal. App. 206, 101 Pac. 438 (1909).

"Rockridge Place Co. v. City Council, 178 Cal. 58, 172 Pac. 1110 (1918).
1 CAL. RuLES ON APPEAL 29 (b).
2See

Draftsman's Explanatory Notes to Rule 29(b); Wrrxic,

17 So. Cal. L. Rev. 232 (1944).
"' Burke v. Maze, 10 Cal. App. 206, 212, 101 Pac. 438, 441 (1909).

New Rules on Appeal,
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Of course, after the supreme court once determines that it will
transfer the matter to itself, the effect of the order for transfer is to
vacate the decision of the district court, and set the case at large before
the supreme court upon the entire record."4 The case is then heard
and determined by the supreme court in the same manner as if it were
an appeal originally to the supreme court which was not transferred
to a district court.8 5
Effect of a Hearing in the Supreme Court
When the California Supreme Court orders a case transferred to
itself after decision in a district court, the opinion and decision of the
district court is vacated and is of no force and effect as judicial precedent.8" Thus if the supreme court reverses a judgment, the reversal
is not a reversal of the decision of the district court, but constitutes a
reversal of the trial court from whose ruling the appeal was originally
prosecuted."1
Appeals From Municipal, Justice and Small Claims Courts
All of the principles heretofore discussed are directly applicable
to a decision of a district court rendered in exercise of its discretionary
power to review appeals from municipal, justice and small claims
courts. The supreme court has the power to grant a hearing before
such decision becomes final either upon its own motion or upon a
petition for hearing. The grounds for hearing are the same and the
rule that the ground must appear upon the face of the decision likewise
pertains.
One of the effects of the new procedure, discussed below, whereby
the district court is given the power, in its discretion, to transfer cases
on appeal from municipal, justice and small claims courts is to provide
a vehicle which enables an aggrieved party to petition the California
Supreme Court for a hearing of his case. Prior to the adoption of this
s' Estate of Stierlen, 199 Cal. 140, 248 Pac. 509 (1926) ; Martin v. Howe, 190 Cal. 187,
211 Pac. 453 (1922). See also, Moore v. Purse Seine Net, 18 Cal. 2d 835, 118 P.2d (1941) ;
Heroux v. Atchison, T. & S. F. Ry. Co., 14 Cal. 2d 285, 93 P.2d 805 (1939) ; McDonough v.
Goodcell, 13 Cal. 2d 741, 91 P.2d 1035 (1939).
"Ibid.; see also, people v. Davis, 147 Cal. 346, 81 Pac. 718 (1905).
so E.g., Ponce v. Marr, 47 Cal. 2d 159, 301 P.2d 837 (1956) ; Knouse v. Nimocks, 8 Cal.
2d 482, 66 P.2d 438 (1937). See Note, 31 So. CAL. L. REV. 87 (1957) ; see also, cases cited

in note 84 supra.
87

E.g., Chavez v. Sargent, 52 Cal. 2d 162, 188, 339 P.2d 801, 817 (1959)

by the court).

(footnote 10
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new procedure, it was not possible for this to be done. Today, under
this new procedure, it is possible for a superior court to decide an
appeal from a municipal, justice or small claims court and then to
have a decision in the same case by a district court and the California
Supreme Court.

Review by the District Court of Appeal
Prior to the adoption of an amendment to the California constitution in 1960,88 with implementing legislation enacted in 1961,89 decisions of the appellate department of the superior court (and of the
superior court)9 0 in cases on appeal from justice and municipal courts
were not subject to further review.9 The finality of judgments of the
superior courts in cases on appeal was the subject of much criticism,"
even though there were a variety of devices developed to circumvent
this result.9 8
A moment's reflection leads one to the conclusion that the bases for
the criticism were well founded. The California constitution9 4 provides that (in addition to the other appellate jurisdiction of the superior
s"CAL. CONST,

art. VI, § 4e: "The district courts of appeal shall have appellate jurisdiction on appeal in all cases within the original jurisdiction of the municipal and justice courts,
to the extent and in the manner provided for by law." (Adopted Nov. 8, 1960).
sCAL. CODE CIV. PROC. § 988t; CAL. PEN. CODE §

1471.

For a general discussion of the appellate functions of the superior courts, see 1
WrriKI, CALIFORNIA PROCEDURE Courts §§ 116, 117 (1954) ; 3 WTKIN, supra Appeal §§ 6,
7. See also, Warner, California's Streamlined Superior Court Appellate Departments, 15
CAL. S. BAR J. 5 (1940) ; Bishop, An Appellate Department at Work, 26 CAL. S. BAR J. 419
(1951); Bishop, Is It to Be-The Late Appellate Department?, 33 CAL. S. BAR J. 152
SO

(1958); Institute of ContemporaryLaw, 3 SANTA CLARA LAw. 61 (1962).

"See Golden v. Stansbury, 155 Cal. App. 2d 480, 318 P.2d 164 (1954) ; McMurtry v.
Lucero, 122 Cal. App. 2d 636, 265 P.2d 164 (1954) ; Unemployment Reserves Comm'n v. St.
Francis Homes Ass'n, 58 Cal, App. 2d 271, 137 P.2d 64 (1943) ; Herbold v. Atchison, T. &
S. F. Ry. Co., 117 Cal. App. 430, 4 P.2d 184 (1931). See also, 1 WITKIN, CALIFORNIA PROCEDURE Courts §§ 116, 117 (1954). There were, however, certain recognized exceptions to

the finality of decisions of the superior court in cases on appeal; for example, where a
federal question was involved (see Edwards v. California, 314 U.S. 160 (1941)), or where
there was some act in excess of the court's jurisdiction warranting review by a writ of prohibition or mandamus (see Gorbacheff v. Justice Court, 31 Cal. 2d 178, 187 P.2d 407 (1947) ;
Andrews v. Superior Court, 29 Cal. 2d 208, 174 P.2d 313 (1950)). See generally, 1 WrrKiN,
supra Courts §§ 116, 117; Goldberg, The Extraordinary W1rits and The Review of Inferior
Court Judgments, 36 CALIF. L. Rev. 558 (1948).
"See Selvin, Proposition 13, 35 CAL. S. BAR 1. 332 (1960); 1 WrrKIN, CALIFORNIA
PaOCEDURE Courts § 114 (1954); Gibson, The California Constitution and Its Judicial
Article, 29 So. CAUF. L. Rlv. 389, 395-96 (1956).
" See Goldberg, The Extraordinary Writs and The Review of Inferior Court Judgments,
supra note 91.
" See note 11 supra.
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courts) appellate departments of the superior court may be established
in any county having a municipal court. It was inevitable that the
various appellate departments would hand down conflicting decisions
on important questions of law,9 5 which were not subject to review. For
example, in C.I.T. Corp. v. Biltmore Garage9" the court (Appellate
Department, Los Angeles County Superior Court) stated:
We are aware that a decision contrary to our holding was made
by the San Francisco Appellate Department in Pacific States Finance
Corp. v. Frietas, 113 Cal. App. (Supp.) 757. We have carefully considered that decision in order to avoid a conflict if possible,
but find
96a
ourselves unable to agree to the conclusion there reached.
The problem was particularly acute in cases dealing with matters
of statewide concern or other important matters such as the constitutionality of a city ordinance."
To solve the problem, a new section 8 authorizing further review
of cases on appeal to the superior court was added to the California
constitution in 1960. The legislature followed with implementing
statutes in 1961 (effective January 2, 1962),"9 and the Judicial Council
amended the existing Rules on Appeal and added new rules setting
forth the procedure governing review."'
Understandably, the implementing legislation narrowed the rather
broad provisions of the constitutional amendment, and the rules placed
further limitations on the legislation."' Thus under the present law,
supplemented by rules of the Judicial Council, the District Court of
Appeal has broad discretion in determining whether to order the case
transferred to it for hearing.
The following discussion will analyze the law, as supplemented
by the rules, governing the review of appellate decisions of the
9

' See, e.g., People v. Lopez, 43 Cal. App. 2d Supp. 854, 110 P.2d 140 (App. Dep't Super.
Ct. Los Angeles, 1941).
98 3 Cal. App. 2d Supp. 757, 36 P.2d 247 (App. Dep't Super. Ct. Los Angeles, 1934)
(dealing with a garagekeeper's lien).
:6a Id. at 762-63, 36 P.2d at 249-50.
7 See, e.g., Lambert v. California, 355 U.S. 225 (1957) (involving a federal question).
"8Note 88 supra.
" Note 89 supra; see also, Selected 1960-61 California Legislation, 36 CAL. S. BAR J.
719 (1961).
10 CAL. RULES ON APPEAL 61-69. See also, Proposed Rules, 36 CAL. S. BAR J. 890 (1961).
'01 The reasons for such limitations are apparent, since the great majority of the appellate decisions of the superior court do not involve matters of statewide importance, and it
is obvious that such cases do not warrant multiple appeals, as a matter of right, especially
time.
in view of the crowded condition of our appellate calendars at the present
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superior court and will set forth and analyze the procedures for
02
review.1

Methods of Obtaining Review
California Code of Civil Procedure section 988t provides:
A district court of appeal may order any case on appeal within
the original jurisdiction of the municipal and justice courts' 0 3 in its
district transferred to it for hearing and decision as provided by rules
of the Judicial Council when the superior court certifies, or the district
court of appeal determines, that such transfer appears necessary to
secure uniformity of decision or to settle important questions of law.
No case in which there is a right on appeal to a trial anew in the
superior court shall be transferred pursuant to this section before a
decision in such case becomes final therein.
A court to which any such case is transferred shall have similar
power to review any matter and make orders and judgments as the
superior court by statute would have in such case, except as otherwise
expressly provided and except that if the case was tried anew in the
superior court, the reviewing court shall have similar power to review
any matter and make orders and judgments as it has by statute in a
case within the original jurisdiction of the superior court.i1sa
Neither this legislation nor the constitutional amendment authorizing it1"' are clear as to whether the intention was to establish a procedure for petitioning the district court of appeal for a hearing similar
to that provided for petitioning the California Supreme Court. 5

However, the rules adopted by the Judicial Council.. 6 do not provide
for such a procedure, and therefore, it appears that under existing
rules an aggrieved party may not petition the district court for a
hearing. Thus, under the present rules... it appears there are three

methods by which further review of an appellate decision of the
superior court may be obtained:"'
102

s

(1)

certification by the superior

In appropriate cases the district court of appeal may order the case transferred to it

before the superior court has decided the case. See the discussion in the text at note 111
infra.
103 The rules have construed this as including small claims cases from either justice or
municipal courts. See CAL. RuLEs ON APPEAL 67 (b).

Crv. PRoc. § 988t.
'0' Note 88 supra.
.0.. CAL. CODE

10.

CAL. RULES ONrAPPEAL 28.

108

Note 100 supra.
CAL. RuLEs ON APPEAL 62(a), 63(a).
Excluding the exceptions mentioned in note 91 supra, and excluding the possibilities

107

100

of a direct appeal to the California Supreme Court discussed infra note 148.
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court on its own motion, (2) certification by the superior court on
the application of one of the parties, (3) transfer to the District Court
of Appeal on its own motion.
Certification by the Superior Court on Its Own Motion
Rule 63 (a) of the Rules on Appeal provides:
The superior court on application of a party or on its own motion

may certify that the transfer of a case to the District Court of Appeal
appears necessary to secure uniformity of decision or to settle important questions of law. Such certification may be made by a majority
of the judges of the appellate department or, in a county having no
appellate department, by the judge hearing the appeal. When there
was a trial in the superior court, the judge who tried the case may
make such certification. If any judge of the appellate department who
participated in the decision is unable to act on the certification, then a
judge designated or assigned to the appellate department by the chairman of the Judicial Council may act in his place. If the judge who
heard the appeal or tried the case is unable to act, then the certification
may be made by a judge designated by the presiding judge or, if there
is no presiding judge, by any judge of the court' 058
The rules require the certification to contain a brief statement
setting forth the conflict of decisions or important question of law to
be settled.'0 9 In addition it must state whether there was a judgment
in the superior court, and if so, the nature and date of the judgment.
In this connection it is interesting to note that the rules indicate that
the certification to the district court may be made on motion of the
superior court even though the superior court has not entered a decision
in the case.1 0° This appears to be the only method (under these new
procedures) by which a case may be transferred to the district court
for a hearing before the superior court has decided the case. The
other two methods, certification on the application of a party, and
transfer to the district court on its own motion, require a decision in
the superior court before the case can be transferred to the district
court for a hearing."'
And, unlike the provisions of the rules pertaining to the transfer
108=

CAL. RuLEs ON APPEAL 63(a).

... CAL.
11

CAL.

RULES ON APPEAL 63 (e).
RULEs ON APPEAL 63(a). This rule contains no requirement that there be a

judgment in the superior court. (See rule 63(b) pertaining to application for certification
by a party.)
11' See the discussion in the text at notes 127 and 139 infra.
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of cases to the district court on its own motion,1 1 it appears that the
superior court may certify cases to the district court even though the
opinion of the superior court has not been (or will not be) published. 1 3
This of course gives the superior court a wider range of cases to
choose from, since generally only the more important decisions of
the appellate department of the superior court are actually published." 4
Thus if the superior court determines that a case on appeal from a
justice or municipal court should be transferred to the district court
in order "to secure uniformity of decision or to settle important questions of law," it may on its own motion certify the case to the district
court before or after it has entered a decision.
In cases in which there has been no trial in the superior court" 5
the certification may be filed with the clerk of the superior court at
any time after filing of the record on appeal. The briefs, 1 ' if any,
are filed in the superior court, but the certification must be filed before
the judgment on appeal becomes finaP 7 as to that court."' In civil
cases in which there was a trial in the superior court the certification
must be filed within thirty days after the judgment has been entered
or fifteen days after service of written notice of entry of judgment,
whichever is earlier." 9
112

113

See the discussion in the text at notes 136-143 infra.
See CAL. RULES ON APPEAL 62 (a), 63 (a).
1 WITKiN, CALIFORNIA PROCEDURE Courts § 117 (1954); Warner, California's

11,See

Streamlined Superior Court Appellate Departments, 15 CAL S. BAR J. 5 (1940). See also
APPELLATE DEPARTMENT RULES 106.
...Referring to cases on appeal to the superior court in which there is a right to a trial
anew in civil cases (and in certain criminal cases) in the superior court. See note 9 supra.
See also, ProposedRules, 36 CAL. S. BAR J.§§ 890, 891 (1961).
22' In appeals to the apellate department of the superior court briefs are required. See
APPELLATE DEPARTMENT RULES 105.

" Judgments of the appellate department of the superior court become final as to that
court upon the expiration of seven days after the judgment is pronounced unless one or more
petitions for rehearing have been filed in the meantime. If one or more petitions for rehearing have been filed within the seven day period, the judgment becomes final on the expiration of thirty days after it is pronounced if a rehearing is not granted in the meantime, or
upon the denial of all petitions for rehearing. See APPELLATE DEPARTMENT RULES 107;
CAL. RULEs ON APPEAL 66(a). For the purposes of filing the certification (in counties
having no appellate department), every judgment of the superior court on appeal in which
there is no right to a new trial becomes final as to that court upon the expiration of seven
days after the pronouncement of the judgment. CAL. RULES ON APPEAL 66 (b).
118 CAL. RULES ON APPEAL 63 (c).
119 Ibid. In criminal cases in which there was no trial in the superior court the certification must be filed within fifteen days after the rendition of the judgment. In both civil and
criminal cases the time for filing the certification may be extended by new trial proceedings
or proceedings to vacate judgment for the same period in the same manner as provided in
rule 3. CAL.RULES ON APPEAL 63(d).
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Upon the filing of the certification the clerk of the superior court
must immediately forward a certified copy of the certification to the
clerk of the district court of appeal.2 0 The district court then has
twenty days after the record on transfer is filed. 2 to order the case
transferred to it for hearing.'
If the district court does not order the
case transferred within the time specified in rule 62(b), the transfer
on certification is deemed denied and the clerk of the district court
is required to enter a notation in the register stating that the transfer
is denied.' 2 8
Although no cases on this point have yet been decided, it appears
that the district court has practically unlimited discretion in determining whether to order a case transferred to it for hearing pursuant to
the new procedures under Code of Civil Procedure section 988t and
rules 66-69 of the Rules on Appeal.' 4
Certification by the Superior Court on the Application of a Party
Any party to a case may apply to the superior court requesting
the court to certify that transfer of the case to the district court for
hearing appears necessary in order "to secure uniformity of decision
or to settle important questions of law."' 2 5 However, contrary to the
126
rules pertaining to certification on the superior court's own motion,
no application for certification may be made unless the superior court
has first entered a judgment in the case.' 7
12 CAL. RULES ON APPEAL 63 (f).
He must also mail notice of the certification to each
of the parties (and to the attorney general in a criminal case).
121 If there was no trial in the superior court the record on transfer consists of the

original record, briefs, all original papers, pleadings, all exhibits on file, any orders made
by the superior court, and a copy of any opinion of the superior court. If there was a trial
in the superior court, the record on transfer is prepared pursuant to Rules on Appeal 4-9 in
civil cases, and rules 33-36 in criminal cases. CAL. RuLEs ON APPEAL 64(a). It should be
noted that the district court of appeal may dismiss the proceedings for transfer if neither
party performs the act necessary for procuring and filing the record within the specified

time limits.
The clerk of the superior court is required to transmit the record on transfer to the
clerk of the district court of appeal immediately after the superior court certifies the case
or the district court of appeal orders it transferred for hearing (or as soon as the record is
completed if there was a trial in the superior court) in the manner provided in rule 10.
CAL. RULES ON APPEAL 64 ().
"'.CAL. RULES ON APPEAL

62(b).

62 (c).
...This is discussed in the text at notes 144-46 infra.
"I

CAL. RULES ON APPEAL

...CAL. RULES ON APPEAL 63 (a) - (W).

...See note 110 supra.
...CAL. RULES ON APPEAL 63(b).
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If there was no trial in the superior court the application must be
filed and served on the opposing party before the judgment on appeal
becomes final as to that court. 2 '
No hearing is held on the application, and if the superior court
fails to certify the case within the time specified in rule 63(c) the
application is deemed denied.' 2 9 Apparently there is nothing further
that can be done by a party if the application is denied, since the
rules do not provide for a procedure for petitioning the district court
for a hearing.'
Of course, it is possible that the district court might
order the case transferred to it for hearing on its own motion, even
though the application for certification was denied by the superior
court. However, under the present rules it appears that the district
court may order the case transferred on its own motion only in cases
heard before the appellate department of the superior court in which
the decision has been (or will be) published.' 3 ' Thus, the chances
of the case being transferred to the district court following the denial
of an application for certification are quite small. But it is the opinion
of the writers that this is not subject to criticism since it gives the
superior court a chance to "weed out" the unimportant cases. And if
the case is not deemed important enough for publication by the appellate department of the superior court it is unlikely that it should merit
further review by the district court of appeal.' 2 However, it should
be pointed out that it appears that in counties not having appellate
departments, the district court may not on its own motion order a
case on appeal to the superior court transferred to it for hearing. 83
If the superior court certifies the case on the application of a party,
the contents of the certification, the time prescribed for filing, and
the other procedures for transmitting the certification and record on
transfer to the district court are as set out above in the discussion
pertaining to certification by the superior court on its own motion. 3 4
Again the district court has undefined discretion in determining
whether to order the case transferred to it for hearing, and even
...CAL. RULES ON APPEAL 63(c). The application for certification may be included in
a petition for rehearing. See note 117 supra as to when a judgment of the superior court
becomes final as to that court.
'-"
150

CAL. RULES ON APPEAL 63(c).
See notes 104-106 supra.

See the discussion in the text following note 135 in!ra.
...See the discussion in the text at note 114 supra.
'a'

"'

See
See

CAL. RULES ON APPEAL
CAL. RULES ON APPEAL

62 (a).
62-64.
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though the superior court has certified the case on the application of
a party the district court is not obligated to order the case transferred
for hearing.'
Transfer to the District Court of Appeal on Its Own Motion
Rule 62(a) provides:
A District Court of Appeal may order a case transferred to it for
hearing and decision when ... on its own motion [it] determines
from an opinion of the appellate department published or to be published in Advance California Appellate Reports that such transfer
appears necessary13to secure uniformity of decision or to settle important
questions of law. a
It can be seen that in order for a case on appeal to the superior
court from a justice or municipal court to be eligible for transfer to
the district court on its own motion, the following requirements must
be met: (1) the appellate department must have entered a decision in
the case (2) which has been or will be published in Advance California
Appellate Reports, and (3) the transfer must appear necessary to
secure uniformity of decision or settle important questions of law.
These requirements are much more restrictive than those pertaining to
the transfer of cases on the certification of the superior court, and as
noted above rule 62(a) has the effect of limiting the transfer of cases
to the district court on its own motion to counties having appellate
departments.
Rule 62(a) in a sense accords with the old idea that there should
be little or no further review of appellate decisions of the superior
court, "3' 6 but it has the advantage of giving the district court the discretionary power to transfer the more important cases. 3 to it for further
review if "such transfer appears necessary to secure uniformity of
Thus in an
decision or to settle important questions of law."' 3
opinion)
which
be
a
published
there
is
or
will
important case (in which
has not been certified to the district court, the court may exercise its
discretion and on its own motion order the case transferred to it for
hearing.
The transfer on the motion of the district court must be ordered
within thirty days after the judgment of the appellate department of
" See the discussion in the text at notes 14446 infra.
(emphasis added).
131GCAL. RuLEs ON APPEAL 62 (a)
See Goldberg, supra note 91.
1, See notes 114 and 132 supra.
1s6

See notes 59-85 supra.
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the superior court becomes final. 3 9 As soon as an order of transfer
is filed with the clerk of the district court the clerk is required to transmit a certified copy of the order to the clerk of the superior court. 40
In addition the clerk must mail a notice to each party stating that the
order has been filed, the date of the oral argument,' 4 ' and the time
for filing briefs 42 if briefs are permitted to be filed. 4 '
Under each of the three methods discussed above by which further
review of an appellate decision of the superior court may be obtained,
the district court has broad, undefined discretion in determining whether
a case should be transferred to it for hearing. And although, as yet,
there is no case law governing the point, it is the opinion of the writers
that the discretionary power of the district court will be exercised in
much the same manner as the California Supreme Court exercises its
discretion in determining whether to grant or deny a petition for
hearing. 4 4 And it appears that the grounds for ordering or not ordering a case transferred to the district court for hearing pursuant to
rules 62-69 will be similar to those on which the supreme court bases
its decision to grant or deny a petition for hearing.'4 5 Thus the district
court will no doubt make use of its discretion' 4" to limit the cases
actually transferred to it for hearing under the new procedures. 4 as
1""

CAL. RULES ON APPEAL 62(b).

See note 117 supra as to when a judgment of the

superior court becomes final.
1"0 CAL. RULES ON APPEAL 62(e). These provisions also apply to cases transferred on
certification.
..Unless the parties waive oral argument the case is placed on the calendar for oral
argument. See rule 62(d).
"2 The rules provide that in general no briefs shall be filed except on the permission of
the presiding justice. However, if there has been a trial in the superior court briefs are
required to be filed. The general requirements for the filing of briefs are set forth in CAL.
RULES ON APPEAL 65.
1.. CAL. RULES ON APPEAL 62 (e).
.4The discretionary powers of the supreme court are more fully discussed in the text
following note 29 supra.
...See notes 59-85 supra.

Since there is no procedure for directly petitioning the district court of appeal it appears that it will be difficult to bring a writ of mandamus to compel the district court of
appeal to exercise its discretion, although this would be a proper remedy if it could be
shown that the court had failed to act (this of course is made all the more difficult in view
of the fact that the court is not required to do anything if it decides not to order the case
transferred).
""As indicated in the text above, in cases certified to the district court of appeal by
the superior court there is, in a sense, a "double discretion," since the superior court will
first exercise its discretion in determining whether to certify the case and then the district
court of appeal will exercise its discretion in determining whether to order the case transferred for hearing. It might be added that there would be the same problems in an attempt
to compel the superior court to exercise its discretion as would exist in an attempt to compel
the district court of appeal to exercise its discretion. See note 146 supra.
148
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does the supreme court in limiting the cases brought before it for
hearing. This should satisfy those advocates of the former laws who
might criticize the new procedures for creating an opportunity for
multiple appeals of relatively unimportant cases, thereby adding more
cases to our already overcrowded appellate calendars. Furthermore,
it appears that the new procedures will prove to be a satisfactory
solution to the problem which gave rise to the constitutional amendment
and enabling legislation, since in cases involving important questions
of law or a conflict of decisions the district court of appeal can exercise
its discretion, transfer the case for a hearing, and resolve the conflict
or settle the question of law.
It should be mentioned that in addition to the three methods of
obtaining further review of cases on appeal to the superior court
there is another possibility for further review- the case may be
transferred to the California Supreme Court for a hearing'4 8 pursuant
to the provisions of the California constitution.'
Thus a case on
appeal to the superior court ordered transferred for hearing to the
district court could be ordered transferred directly to the supreme
court. "' This in effect means that appellate decisions of the superior
court are now reviewable by the California Supreme Court, and in
appropriate cases decisions of the justice and municipal courts may be
reviewed by the supreme court, since certain cases may be ordered
transferred to the district court before a decision is entered in the
superior court. 5 '
Finally, it should be noted that if the district court orders a case
on appeal to the superior court transferred to it for hearing, an
aggrieved party may petition the supreme court for a hearing after
the district court has entered its decision in the case.' 5 2
Scope of Review
If a case on appeal to the superior court is transferred pursuant
to the rules discussed above, the statute' 5 3 provides that the court to
.48This matter is more fully discussed in the text at notes 31-43 supra.
"
CAL. CONsT. art. VI, § 4d, providing that a case pending before the district court of
appeal may be transferred to the supreme court for hearing. See note 29 supra.
...It is certain that only rarely, if at all, will the supreme court actually order such a
transfer, since the district court of appeal can hear the case and resolve the problem, and
since there is the possibility of a hearing in the supreme court after the district court of

appeal has entered its decision.
...See note 110 supra. See also notes 42, 43 supra.
'2

53

This matter is discussed in the text following note 87 supra.
CAL. CODE CIV. PROC. § 988t; CAL. PEN. CODE § 1471.
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which the case is transferred shall have the same power to review
the case as the superior court by statute 5 4 would have had. However,
if the case is tried anew.5 in the superior court, the reviewing court
is given the same powers to review the case as it would have by
statute 5 in a case within the original jurisdiction of the superior
court. 1 ' However, since the statute prohibits the transfer of a case
in which there is a right to a trial anew in the superior court until the
decision becomes final, the nature and scope of review on transfer
will generally be the same whether the reviewing court is exercising
its statutory reviewing powers or those of the superior court. 158 There
are of course certain differences, especially in appeals from justice
courts; but for the purposes of this article, suffice it to say that in
general the nature and scope of the review in transfer will not materially vary with the statutory power of review exercised by the
reviewing court.'5 9
It is apparent that these laws and rules providing for review of
cases on appeal to the superior court provide a working solution to
the problems existing prior to their enactment. No doubt other problems will arise, but it appears that a happy solution has been found
to the problems arising from the finality of superior court judgments
in cases on appeal.
Conclusion
In conclusion the powers of the California District Courts of Appeal
and the California Supreme Court in reviewing cases on appeal to
"intermediate" appellate courts may be summarized as follows:
1. The district court of appeal has the discretionary power to
review cases on appeal to the superior court both before and after a
decision has been entered in that court
.. See

CAL. CODE CIV. PROC. §§ 972-88.
...See note 9 supraas to the definition of trial anew.
"' See CAL. CODE CIV. PROC. §§ 934-63.
...Thus when a case has been tried in the superior court "judgment" is defined as including "any order from which an appeal could be taken if the case were within the original
jurisdiction of the superior court." CAL. RULES ON APPEAL 61 (c).
...The nature and scope of review in appeals to the appellate department of the superior
court generally are similar to the nature and scope of review in appeals to higher courts.
See, e.g., Burnett v. Reyes, 118 Cal. App. 2d Supp. 878, 880, 256 P.2d 91 (App. Dep't Super.
Ct. Kern 1953). See also 3 WrrKtN, CALIFORNIA PROCEDURE Appeal §§ 6-7 (1954).
..
9 See 3 WrriKiN, CALIFORNIA PROCEDURE Appeal § 7. On the nature and scope of review
generally see 3 WrrKiN, supra Appeal §§ 68-98; 2 STANBURY, CALIFORNIA TRIAL AND APPELLATE PRACTICE Appeal §§ 1021-1105 (1958).
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a. On certification by the superior court both before and after
a decision in the superior court;
b. On motion of the district court of appeal after a decision in
the superior court.
2. The supreme court has discretionary power to review all decisions of the district court of appeal-whether the case is within the
original appellate jurisdiction of the district court of appeal or is the
result of the discretionary review by the district court of appeal of a
case on appeal to the superior court.
3. The supreme court has discretionary power to review a case
within its original appellate jurisdiction transferred to the district
court of appeal for decision both before and after such decision.
4. The supreme court has the discretionary power to review all
cases pending before the district court of appeal before a decision
is entered in that court-including cases on appeal to the superior
court ordered transferred to the district court of appeal, and cases
within the original appellate jurisdiction of the district court of
appeal.
5. The supreme court may have the discretionary power to review
cases on appeal to the superior court which have been certified to the
district court of appeal by the superior court but not ordered transferred to the district court of appeal.
Thus, in addition to the right of an aggrieved party to appeal a
case following a decision in the trial court, California now has procedures by which further review of any decision of an intermediate
appellate court may be had if the reviewing court determines such
further review is necessary in order "to secure uniformity of decision
or to settle important questions of law."

